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AN ACT Relating to th\m i £ a program of market
. . - ¢ & L .
conduct survei he insurance commissioner;

°

b ISLATURE%Q% THE STATE OF WASHINGTON:
Sec, 1. “SHORT TITLE. This chapter may be known and
R Y
cited as thevmarket ¢

dnduct

2. PURPOSE AND LEGISLATIVE INTENT. The
hapter is to establish a framework for the
commissioner's market conduct actions, including:

NEW SECTION.
purpose of this

(1) Processes and systems for identifying, assessing, and
prioritizing market conduct problems that have a substantial adverse
impact on consumers, policyholders, and claimants;

(2} Market conduct actions by a commissioner to substantiate such
market conduct problems and a means to remedy significant market
conduct problems; and

(3) Procedures to communicate and coordinate market conduct
actions among state insurance regulators to foster the most efficient
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and effective use of resources.

NEW SECTION. Sec. 3. SCOPE. This chapter applies to all
entities regulated by this title, and to all persons or entities
acting as or holding themselves out as insurers in this state, unless
otherwise exempted from the provisions of this title.

NEW SECTION. Sec. 4. DEFINITIONS.
section apply throughout this chapter

he definitions in this

requires otherwise. &

(1) "Best practices organization" “eans dinsurance marketplace

standards association or a simil gkhra%% reco nized organization
gen Y %x g

(3)

primarily expressing‘

”\,
LNy,

‘é"‘r';"i;.?xance, meanlng an  expression of

dissatisfaction.

5 ~'For purposes of this chapter,
tors défified in chapter 48.44 RCW, health
deflne in chapter 48.46 RCW, fraternal

o)
and self-funded

(5) N
personnel collect

information from filed schedules,

surveys, required greports, and other sources in orxder to develop a
baseline understanding of the marketplace and to identify patterns or
practices of insurers that deviate significantly from the norm or that
may pose a potential risk to the insurance consumer.

I (6) "Market conduct action" means any of the full range of
activities that the commissioner may initiate to assess and address
the market conduct practices of insurers, admitted to do business in

this state, and entities operating illegally in this state, beginning

with market analysis and extending to examinations. The

commissioner's activities to resolve an individual consumer complaint
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conduct actions for purposes of this chapter.

(7) "Market  conduclt  surveillance personnel" means those .-

individuals employed or contracted by the commissioner to collect,
analyze, review, or act on information on the insurance marketplace
that identifies patterns or practices of insurers. )
(8) "National association of insurance commissioners” (NAIC) has
the same meaning as in RCW 48.02.140. :
(9) "NAIC market regulation handbook

market analysis programs,. and 1
adopted by the NAIC that documer(

examination, or a successor product'“
(10) "NAIC market conduct
the set of guidelines deve\ﬁ*e

examination procedures"

used by market gconduct ~in conducting an

examination, or

_means .-
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N bssgqualified by education, experience, énd,
where appllcable, pro%e551onal designations, to perform market conduct

(13) (a
insurance operati

5" of an_insurer licensed to do business in this
-

state and entities operating illegally in this state, in order to
evaluate compliance with the applicable laws and regulations of this

state. A_market conduct examination may be either a comprehensive
examination or a targeted examination. A market conduct examination
is separate and distinct from a financial examination of any insurer
performed pursuant to chapters 48.03, 48.44, or 48.46 RCW, but may be
conducted at the same time.

{b) “Comprehensive Market Conduct Examination” means a review of

one or more lines of business of an insurer. The term includes a
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REVISED 5/17/06 - Running Revisions .
review of raLlng, tier classmfucatlon, underwriting, policyholder

seervice, claims, marketing and sales, producer licensing, complaint
handling practices, or compliance procedures and policies.

(c) "Targeted examination" means a focused examination, based on
the results of market analysis indicating the need to review either a
specific line or lines of business, or specific business practices,
including but not limited to: (a) Underwriting and rating; (b)
marketing and sales; (c) complaint han@l

(d) operations and

management; (e) advertising; (f) licensin ?g)“ﬁglicyholder services;
Oy

(h) nonforfeitures; (i) claims handl

filings. A targeted examination ma

or by an on-site examination.

(i) "Desk examination" is
conducted by an examiner at ;%K ocat&on other than '4% insurer's
premises. A desk at the

commissioner's offices
by hard copy,
review. '

(ii)

Aat the insure

. mhlrd\§§rty
R =

: sm’and not under direct or indirect
te ’ & insurer using the model or product.
[DRAFTING@NOTE Tﬁis dé*' “tlon is necessary for 1mplementatlon of
Sec. 8(2) and addressZ d

@s) " _self-evaluative audit" means a -~
voluntary, review, assessment, audit, or
investigation purpose of identifying or preventing

noncompliance with; or promoting compliance with laws, regulations,
orders, or industry or professional standards, which is conducted by
or on behalf of a company licensed or regulated under the insurance’
laws of this state, or which involves an activity regulated under this
title.

! (16) "Insurance compliance self-evaluative audit document” means .-

documents prepared as a result of or in connection with an insurance
compliance audit. An insurance compliance self-evaluative audit
document may include:
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| REVISED 5/17/06 - Running Revisions
(a) A wrltten response to the flndlngs of an insurance compllance
self-evaluative audit;

(b) Any supporting information that is collected or developed for
the primary purpose and in the course of an insurance compliance
self-evaluative audit, including but not limited to field notes and
records of observations, findings, opinions, suggestions, conclusions,
drafts, memoranda, drawings, photographs, exhibits, computer generated

| . . y
or electronically recorded information, phofie: records, maps, charts,

graphs, and surveys;
.(c) Any of the following: >
Oy
(1) An insurance compliance sel “ativé@audit report prepared

by an audltor, who may be an employee Ogythe§compény or an independent

éyécope of the audf%i“the information
gained in the:audit, conclu51onsﬁﬂandQ%gcommendatio;%@uﬁ%%h exhibits

and appendices;
(ii)

Memoranda andgdo X . iné portions or all of the
B

(iii) An ldresses correcting past

noncompliance and preventing future
o

\A

NEW SECTION é\ c yARKET ANALYSIS PROCEDURES. (1) (a) The
comm1551onerxshall collect¢and report market data information
to the NAIC'\ ‘market
base system, thexexa

G,

system, other sucg

ormation systems, including the complaint data

ation tracking system, the regulatory retrieval
sor systems, or to additional systems as the
commissioner determines is necessary for market analysis.

(b) Market data and information that is collected and maintained
by the commissioner shall be compiled and submitted in a manner that
meets the requirements of the NAIC and its systems.

(2) (a) FEach entity subject to the provisions of this chapter
shall file a market conduct annual statement, in the general form and
context, in the time frame required by, and according to instructions
provided by the NAIC, for each line of business written in the state
of Washington. If a particular line of business does not have an
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required to file a report for that line of business until such time as
NAIC adopts an annual statement form for that line of business.

{b) The commissioner may, for good cause, grant an extension of
time for filing a market conduct annual statement, if written
application for extension is received at least five business days

approved markeL conduct annual siatement fornu the company is not

- [ Deleted: 3/15
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before the filing due date. Any insurer that fails to file its market
conduct annual statement when due or by th
time for filing, which the commissioner

d _of any extension of

y/hleher sole dlscretlon, o

jpay have granted, shall be subject t\“ihéapenalty and enforcement

Insurance Code.

),

(3) (2a) The commissioner

zedi’in order to develop a
nd to identify for further
significantly from the norm
the insurance consumer. The
market analysis handbook as one

commrs 1onérkﬁ$hall adopt by rule a process for
verlflcatloh@»by an ;Lnsuremy of Washington state-specific complaint

information &%bncernln‘ that insurer before using the complaint

A . , .
information for “mark conduct surveillance purposes or transmitting
it to NAIC data bas after July 1, 2007.

(4) (a) If the commissioner determines, as a result of market

analysis, that further inquiry into a particular insurer or practice

is needed, the following continuum of market actions ghall be

Liall  De .

considered before conducting a market conduct examination. The
commissioner shall not be required to follow the exact sequence of
market conduct actions in the continuum or to use all actions in the
continuum prior to selecting the appropriate action in the specific
circumstance. The action selected shall be made known to the insurer,

in writing, if the action involves insurer participation or response.
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These actions may include, but are not limited to

(1) Correspondence with the insurer;

(ii) Insurer interviews;

(iii) Information gathering;

(iv) Policy and procedure reviews;

(v) Interrogatories;

(vi) Review of insurer self-evaluation and compliance programs.
This may include consideration of the insu

s membership in a best
‘ . satisfied that the
il ly to prov1de reasonable

practices organization, if the commissi

(vii) Desk examinations;

(viii) Investigations.

(b) Except in extraordinar§ %@%gi?gx
select the least intrusive and mo

(5) The commissioner shall . 5 reasonably necessary

dinate market conduct

discretionx of or material to the

' ;v" . ,
| examination ‘;ondu L action of the insurer.

PROTOCOLS FOR MARKET CONDUCT ACTIONS. (1)

s shall be taken as a result of market analysis

NEW SECTION; b,

Market conduct ac

L 4
and shall focus on the general business practices and compliance

activities of insurers, rather than identifying obviously infrequent

or unintentional random errors that do not cause significant consumer
harm.

{2) (a) The commissioner is authorized to determine the frequency
and timing of such market conduct actions. The timing shall depend
upon the specific market conduct action to be initiated, unless
extraordinary circumstances indicating a risk to consumers require

immediate action.
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(b)y If the commissioner has 1nformatlon that more than one insurer

is engaged in common practices that may violate statutes or rules, the
commissioner may schedule and coordinate multiple examinations
simultaneously.

(3) The insurer shall be given g reasonable opportunity to resolve e
matters that arise as a result of a market analysis to the

satisfaction of the commissioner before any additional market conduct
actions are taken against the insurer.

(4) The commissioner shall adopt b
documents that are substantially simid

defined or referenced in this chapte

conduct actions, and market conduct

accordance with such regulatio

&
product referenced in this chaptemn
which market analysis, market cond

« - - Deleted: 3/15 )
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?dz%

provide parties with anf%ppor uglty for w§publlc hearing under chapter
34.05 RCW before such amendment”“

examinations are condu

incorpora &9 into the regulation.

s,
the commissioner shall glve notice and .-

ommi lshaﬁi use the version of such

If no hearing i eld the cqgm

hat other market conduct actions

(4)(a) of this act have not suff1c1ently

(1)~

addressed%gssues raised b ncernlnq company activities in Washington
state, thea%ommlss1oner ha

»the discretion to conduct on-site market

conduct examfnatlons fan accordance with the NAIC market conduct
uniform examlnaﬁion
handbook. RCW ;
examinations 1nsofar as that statute requires periodic or regular
examinations. However, in all other respects, chapter 48.03 RCW shall
apply to market conduct examinations.

b ?ﬁ

‘. procedures and the NAIC market regulation
.03.010 shall not apply to market conduct

(2)(a) In lieu of an examination of a foreign or alien insurer

licensed in this state, the commissioner may accept an_ examination _. "{ !
"7~ 1 Deleted: may

report of another state provided that the state has laws substantially
similar to those of this state and a market surveillance system that

D e -

{ Deleted: may } .
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[ Deleted: may ]

-| Deleted: , or the
commissioner may use the
versions of the work
products most recently
developed and adopted by the
NAIC

[ Deleted: are not appropriate ]
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the commissioner deems comparable to the market conduct surveillance .

system set forth in this law.
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(b) The commissioner’s determlnatlon under subsectlon (2)(a) is

discretionary with the commissioner and is not subject to appeal.

(c) If the insurer to be examined is part of an insurance holding

company system, the commissioner may also seek to simultaneously
examine any affiliates of the insurer under common control and
management which are licensed to write the same lines of business in
this state.

(3) Before commencement of a _jmarket cg

uct examination, market .

gonduct surveillance personnel shall pre

the following: 3
D

(a) The name and address of the imsurer belngx?xamlned,

(b} The name and contact 1nfor‘/

(c) R

i .0 ‘the examiner-in-charge;

The name of conduct surve}ilance

personnel

in subsecb&on ﬁ& may request the commissioner’s

Kf any alleged conflict of interest of market
conduct survellr“;cehgersonnel and noninsurance department personnel
assigned to a margf

dlSCLetlonar;xer1ew

conduct examination. Any such request for review
shall specifically describe the alleged conflict of interest in the
proposed assignment of any person to the examination.

{b) Within five business days of receiving a request for
discretionary review of any alleged conflict of interest in the
proposed assignment of any person to a market conduct examination, the
commissioner or designee, shall notify the insurer of any action
regarding the assignment of personnel to a market conduct examination
based on the insurer’s allegation of conflict of interest.
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(8) Market conduct examinations shall be conducted in accordance . [Deleted:s
with the provisions set forth in the NAIC market regulatlo1 handbook . [
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to the precedence of the provisions of chapter 48.03 RCW.
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commencement of the on-site examinati«

&
, & cept where the exam is

c:ercum& nces as described in

conducted in response to extraordi
section 6(2)(a) of this act. Th

shall contain the examination wé

M,

anneuncement\\sent to the insurer
plan and a request for the insurer
to name its examination coordlnator\

{(9) If an examination is 'f’f,_significamt\;:\, beyond the

e ihsurer in the notice of the

examination requlred by su s 'c,t;on 3, L‘Q\e\conmn.531oner shall provide
o,

Y"xBlainirlg\?@s‘?eh £

original reasons provi’

xpansion and reasons

- [ Deleted: 8
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39, days' before commencement of the examination,

*@0\

therwise aqr\eed b@«.th'es insurer and the commissioner.

= *@Ieted: 9

-| Deleted: the individual from
the market regulation

findings to insurer personnel and schedule an exit  |B7°nnel vho is designated
conference with th nsurer, in accordance with procedures in the NAIC o ‘[Deleted:
market regulation handbook.
(12) (a) _The commissioner shall adhere to the requirements of .- (Delsted:io
chapter 48.03 RCW concerning issuance of market conduct examination

reports.

(b)  The insurer's response shall be included in the commissioner's
order adopting the final report as an exhibit to the order. The
insurer is not obligated to submit a response.

(13) (a) The reasonable and necessary costs of a market conduct . - (Peleted:1i

examination may be assessed against the insurer under examination.
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- The fees shall be consistent w1th that otherw1se authorlzed by RCW
48.03.060. The fees shall be itemized and bills shall be provided to
the insurer on a monthly basis for review prior to submission for
payment, or as otherwise provided by state law.

(b) The commissioner shall maintain active management and
oversight of examination costs, including costs associated with the
commissioner's own examiners, and with retaining qualified contract

examiners necessary to perform an on-site e Any agreement

with a contract examiner shall:
(1)

outsourcing;

to be subject to

(ii) Provide specific timeli ion of the outsourced
review; '

(1ii) Require disclosure

recommendations; o
(iv) Establish and resolution or arbitration
mechanism to resolve © sm'”f w1th inSurers regarding examination

fees; and

from the qualified
are sent to the

contract, in accordance with .applicable

dures, for such qualified contract actuaries

\ : ..
and examiners asythefcommissioner deems necessary for the efficient

conduct of a particular examination. The compensation and per diem
allowances paid to such contract persons shall be reasonable in the

market and time incurred.

NEW SECTION. Sec. 8. ACCESS TO RECORDS AND INFORMATION. (1)

Except as otherwise provided by law, market conduct surveillance .-

personnel shall have free, convenieﬂt, and full access to all books,
records, employees, officers, and directors, as practicable, of the
insurer during regular business hours.

(2) An insurer using a third-party model or product for any of the
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activities under examination shall cause, upon the request of market

conduct surveillance personnel, the details of such models or products . -

to be made available to such personnel.
(3) Each officer, director, employee, and agent of an insurer
| shall facilitate and aid in a market conduct action or examination.
(4) No waiver of any applicable privilege or claim of
confidentiality in the documents, materials, or information shall

occur as a result of disclosure to the conmf%

ioner, any employee of
OIC, or any agent retained by the OIC to i

examination under this chapter.
(5)

- ( Deleted: 3/15

) { Deleted: sec. 1-4 Comments

[ Deleted: regulation
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(6) Notwithstanding the §¥§%§81ons§ of subsectlonx

section, in order to assist in the Een-ef%gnce of thgymommissioner's
23

including
ials, or information
h other state, federal,

provided that the

| rec1p1ent &P it has the legal authority to

malntaw ! @

mateﬁggi communlcatlon, or other 1nformatlon,
(b) Rg@flve documentg&

including ofherwise c nfldg;tlal and privileged documents, materials,

. from éhe NAIC and its affiliates or subsidiaries, and
from regulatory ¥

materlals, communications, or information,

or 1nformatlony

nqj ﬁ%w enforcement officials of other foreign or
domestic jurlSdlC ns, and shall maintain as confidential or
privileged any document, material, or information received with notice
or the understanding that it is confidential or privileged under the
laws of the jurisdiction that is the source of the document, material,
or information; and

(c) Enter into agreements governing the sharing and use of
information consistent with this subsection.

[NOTE: Interested parties agreed to suggest a definition of

international requlatory agencies and law enforcement authorities.]
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NEW SECTION. Sec. 9. CONFIDENTIALITY. (1) All data and -

documents, including but not limited to working papers, third-party
models or products, complaint logs, and copies thereof, created,
produced, or obtained by or disclosed to the commissioner, the
commissioner's authorized representative, or an examiner appointed by
the commissioner in the course of any market conduct actions or
examinations made under this chapter, or in the course of market

analysis by the commissioner of the market
or obtained by the NAIC as a result of
chapter, to the extent the documents are $n the possession of the
commissioner or the NAIC, shall be cot fldéntlaI\Py law and privileged,
’&, ﬁechapters 42.17 and 42.56
RCW, shall not be subject toﬁsubpoena, and shall not be subject to

S
/of the provisions of this

shall not be subject to the prov1s

commissioner elec;g

Qr‘t:,%use%‘é preliminary or draft
4% related information in

ke
‘;atory&%ction, or to release it in

(b) Subjeéﬁkto thegprov151ons of chapters 42.17 and 42.56 RCW;
(c) Subject %@
(d) Subject toﬁglscovery and admissible in evidence in any private

sub oena; and
§P

civil action.

(4) The disclosure of any self-evaluative audit document to the
commissioner or the commissioner's designee shall not constitute a
waiver of any privilege that may otherwise apply.

[NOTE: OIC believes that Sec. 9 as originally proposed provided for

confidentiality so broad as to make the bill un-passable. These

changes are intended to narrow the scope of confidentiality in an

attempt to make the bill more palatable.]
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NEW SECTION. Sec. 10. MARKET CONDUCT SURVEILLANCE PERSONNEL

designations. The commissioner may supplement the in-house market

conduct surveillance staff with qualified outside professional _.-

assistance if the commissioner determines that the assistance is
necessary.

(2) Market gconduct surveillance perso
interest, either directly or indirectly,
the management, and have, within five

S

action, been employed by, or own a egunfgxy i%tﬁfeSt in the insurer,

subject to any examination under t chapter. This section shall not

on the

(b) A grantee of a mortgag\stg

individual's residence

entity, 1f done under

customary terms and in%the Y. gf business;

(c) An investment egulated diversified

investment compa &
o Loy g
r or&benef101af§ 'b¥ind trust" into which any
il ings £%$e been“placed.

‘m\

Y FOR MARKET CONDUCT SURVEILLANCE
PERS@ﬁﬁgL. (1 )WQyo \Eagse of action shall arise, nor shall any
liabiliti be 1mposed agé : the commissioner's

conduct performe'
this chapter.

(2) No cause of action shall arise, nor shall any liability be
imposed against any person for the act of communicating or delivering

information or- data ‘to the commissioner or the commissioner's

authorized representative, market gconduct surveillance personnel, or .-

examiner under an examination made under this chapter, if the act of
communication or delivery was performed in good faith and without
fraudulent intent or the intent to deceive.

(3) A person identified in subsection (1) of this section is
entitled to an award of attorneys' fees and costs if he or she is the
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prevailing party in a civil cause of actlon for llbel slander, or any
other relevant tort arising out of activities in carrying out the
provisions of this chapter, and the party bringing the action was not
substantially justified in doing so. For purposes of this section, a
proceeding is "substantially justified" if it had a reasonable basis
in law or fact at the time that it was initiated.

(4) This section does not abrogate or modify in any way any common
law or statutory privilege or immunity bef &%ithe effective date of
in sﬁgfection (1) of this

this act enjoyed by any person identifi
section.

\% 0
NEW SECTION. Sec. 12. FINV S/ AND PENALTIES (1) Fines and

penalties, applicable

Insurance Code, levied as a xre§ﬁ$t o&§

examination shall be consistent,
(2) The commissiogg . actions taken
by insurers to maintaiw mémbershlp in, and comply with the standards

of, best practlces organlgétlongk and the*~

Wt to which insurers
self-assess, self- report,

COOP%DINATION WITH OTHER STATE. INSURANCE
(1) The commissioner shall share

«mSecT’
REGULATORS THROUGH\\ THE ALE
1nformatlg\wand coord\nata%

w~ SECT ION. \\

W

e commissioner's market analysis, market

and

conduct actléhs amination efforts with other state insurance

Sy
regulators. Such 4§§gcters will be coordinated in' accordance with
guidelines adoptedwﬁy the NAIC.

(2) If a market conduct examination or action performed by another
state insurance regulator results in a finding that an insurer should

Sl

lieu of conducting a market conduct action or examination, accept
verification that the insurer made a similar modification in this
state, unless the commissioner determines that the other state does

not have laws substantially similar to those of this state, or does

not have a market conduct surveillance system that is comparable to

the market conduct surveillance system set forth in this law.
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REVISED ,5/17/06 - Running Revisions . .. . . ..

NEW SECTION. Sec. 14. ADDITIONAL DUTIES OF THE COMMISSIONER.
The commissioner shall designate a specific person or persons within
the commissioner's office whose responsibilities shall include the
receipt of information from employees of insurers and licensed
entities concerning violations of laws, zrules, or regulations by
employers, as defined in this chapter. These persons shall be
provided with proper training on the handd:

ng of such information.
The information shall be confidentia
inspection. [NOTE: OIC believes Kﬁ%éy the gﬁanges suggested by
interested parties makes the confideh;i?%ity\ﬁiant S50 broad that the
bill will be un-passable.] & < \

"mot open to public

NEW SECTION. SEC.

recommendation
[NOTE:
*‘%%~ E& ‘ﬁ?
market conduct ‘Surveillance SJstem will ¥take a minimum of two years,
tlca%%io dﬁ%@io $§ i of dupllcatlve provisions in a
'ssed ﬁ%remjﬁﬁ

nnecessary provisions.

nt and implementation of a

insurers.]

l NEW SECTION. Sec. 17. CAPTIONS NOT LAW. Captions used in this

chapter are not any part of the law.

e

| NEW SECTION. sec. 18.  Sections 1 through 16 of this act .-

constitute a new chapter in Title 48 RCW.
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